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April 10, 2024

The Honorable Bob Latta The Honorable Doris Matsui

Chair Ranking Member

Energy and Commerce Committee Energy and Commerce Committee
Communication and Technology Subcommittee Communication and Technology Subcommittee
U.S. House of Representatives U.S. House of Representatives

2125 Rayburn House Office Building 2125 Rayburn House Office Building
Washington, DC 20515 Washington, DC 20515

Re: April 11, 2024, Hearing Entitled: “Where Are We Now: Section 230 Of The Communications Decency Act
Of 1996”

Dear Chair Latta, Ranking Member Matsui, and Members of the House Committee on Energy and Commerce’s
Communications and Technology Subcommittee,

The Taxpayers Protection Alliance (TPA) is a nonprofit, nonpartisan taxpayer, and consumer watchdog organization.
Ahead of this week’s hearing in the House Committee on Energy and Commerce’s Communications and Technology
Subcommittee on 47 U.S. Code § 230 (Section 230), TPA encourages the committee to consider the delicate balance
struck by the statute and reject the many myths and misplaced sensationalism that have come to surround Section 230.

Section 230 states, exclusively for the purposes of civil cases (tort law), people are responsible for what they post
online, not necessarily where they post it or who shares it.t The law places civil liability for content squarely at the feet
of the producer of that content, not the provider of the tool used. In doing so, Section 230 is responsible for one of the
greatest expansions of free speech and expression ever while empowering private actors to protect vulnerable
populations from content that may be harmful to them, even if that content is otherwise legal.

Alteration or elimination of Section 230 in pursuit of noble goals of further protecting vulnerable populations or
expanding user speech protections make perfect the enemy of the good. Common suggestions to alter the statute
present unacceptable tradeoffs that run counter to taxpayer and consumer interests as well as many express interests of
members of Congress, regardless of political party.

Below are several clarifications to common critiques and policy suggestions regarding Section 230 that TPA hopes will
guide members of the subcommittee in their questions and thinking about this critical statute.

A world without Section 230 runs counter to other congressional interests

In considering reforms to Section 230, the state of the law prior to its enactment must be considered. Former
Representative Chris Cox (R-Ca.), one of the authors of Section 230, offers this summary of the relevant precedent at
the time:

“New York courts took the lead in deciding that an internet platform would bear no liability for illegal
content created by its users. This protection from liability, however, did not extend to a platform that
moderated user-created content. Instead, only if a platform made no effort to enforce rules of online
behavior would it be excused from liability for its users ’illegal content. This created a perverse incentive.
To avoid open-ended liability, internet platforms would need to adopt what the New York Supreme Court
called the ‘anything goes’ model for user-created content. Adopting and enforcing rules of civil behavior
on the platform would automatically expose the platform to unlimited downside risk.”?

147 U.S. Code § 230 has no bearing on criminal law. See § 230(e)
2 Cox, Christopher, “Section 230: A Retrospective,” The Center for Growth and Opportunity at Utah State University, November 2022.
https://www.thecgo.org/research/section-230-a-retrospective/
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If Section 230 were to disappear overnight, the existing precedent would suggest that the most effective ways for an
online service provider to shield itself from civil liability would be to allow for any and all content to be posted without
moderation or disallow third party user posts entirely. In the former case, harmful content of all stripes would
proliferate online causing untold damage. Free expression and speech would also suffer, as benign user-generated
content would be drowned out and user audiences would be driven away in a phenomenon akin to a Heckler’s Veto. In
the latter case, many online services would be relegated to nothing more than digital versions of traditional print and
broadcast media, with the barriers to speech and commerce the internet has smashed rebuilt to a degree that would
seem utterly suffocating compared to the status quo.

The third option for a service seeking to mitigate risk of civil liability, but still allow user-generated content, would be
to engage in substantially more aggressive content moderation. To some critics of Section 230, this is precisely the
outcome they seek to avoid, given rampant accusations of bias and censorship against the leading technology firms. To
the critics of Section 230 concerned with the volume of harmful content online, this may sound like an ideal outcome.
The reality is that this path is only available to those firms with the resources to implement extremely complex and
expensive systems of content filtering and moderation as well as fend off litigation when it inevitably arises. In short,
the effect of repealing Section 230 would be to dig a moat around the largest online service providers of today and
make it effectively impossible for new competitors in the user-generated content space to reach scale.

Section 230’s constitutional lynchpins

Section 230 is under fire from critics across the political spectrum largely due to disapproval of various content
moderation decisions by online service providers. There is anger at both action and inaction by providers. Section 230
names the kind of content Congress wishes to curb online: “[O]bscene, lewd, lascivious, filthy, excessively violent,
harassing, or otherwise objectionable[.]”® Some believe companies have not done enough to combat this type of content
while others feel service providers have acted against content beyond these categories and therefore beyond what
Congress intends.

Yet, efforts to further hone Section 230 to bring the content moderation decisions of service providers closer to
reflecting any given view of what constitutes “filthy” or “excessively violent,” for example, would put the entire law in
constitutional jeopardy, thus endangering the immunity conferred to firms making uncontroversial moderation
decisions as well. The same problem exists with trying to exclude from immunity decisions over content not explicitly
mentioned in the statute, such as political speech. The First Amendment significantly constrains Congress’s ability to
further designate or delineate kinds of moderation decisions it wishes to immunize or picking winners and losers
among protected speech.

The statute as currently written avoids the glaring constitutional issue of favoring or disfavoring otherwise protected
speech by explicitly leaving the task of defining the excessive and objectionable to “the provider or user of interactive
computer services, not Congress. Any blurring of this current bright line through additional caveats and clarifications as
to what Congress considers “objectionable” in the realm of protected speech faces enormous constitutional hurdles.
Congress simply cannot direct the moderation decisions of firms, thereby outsourcing censorship. It can only protect
the ability of firms to exercise their own First Amendment rights of speech and association as well as property rights, as
Section 230 does now.

Congress should not condition immunity on political neutrality

Some have suggested anchoring the kind of tort immunity provided by Section 230 to a standard of political or
viewpoint neutrality. There are significant legal and practical reasons as to why Congress should not do this.

i 47 U.S. Code § 230(c)(2)(A)
Ibid.
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Mandating political or viewpoint neutrality is often categorized as a form of common carriage regulation. Christopher
S. Yoo, a law professor at the University of Pennsylvania and founder of the Center for Technology, Innovation and
Competition at the university argues such a designation does not circumnavigate the inherent First Amendment issues
of mandating platforms to host certain speech against their desires:

“Courts and legislatures have suggested that classifying social media as common carriers would make
restrictions on their right to exclude users more constitutionally permissible under the First Amendment.
A review of the relevant statutory definitions reveals that the statutes provide no support for classifying
social media as common carriers. Moreover, the fact that a legislature may apply a label to a particular
actor plays no significant role in the constitutional analysis. [emphasis added] A further review of the
elements of the common law definition of common carrier reveals that four of the purported criteria
(whether the industry is affected with a public interest, whether the social media companies possess
monopoly power, whether they are involved in the transportation and communication industries, and
whether social media companies received compensating benefits) do not apply to social media and do not
affect the application of the First Amendment. [emphasis added] The only legitimate common law basis
(whether an actor holds itself out as serving all members of the public without engaging in individualized
bargaining) would again seem inapplicable to social media and have little bearing on the First
Amendment. [emphasis added]”

In addition to the First Amendment hurdles, as a practical matter viewpoint neutrality on private, widely available
online spaces is not a desirable outcome with respect to Congress’s goal outlined in the text of Section 230 (the private
filtering of “objectionable” material). There are also ongoing and growing concerns about foreign influence, espionage,
and other hostile operations on online platforms. While Section 230 provides no panacea on these issues, conditioning
immunity on viewpoint neutrality would only exacerbate these issues by creating a strong disincentive for online
service providers to take swift action against overt misuses or questionable uses of their services.

It is critical for lawmakers to remember that the scope of protected political speech and viewpoints extends well beyond
what can be found represented in the halls of the United States Capitol. Speech that is widely viewed as acceptable,
even if not widely agreed with, generally does not need protection. Views commonly regarded as bigoted, violent, or
otherwise harmful enjoy equal protections to run-of-the-mill political speech under the Constitution. Congress cannot
elevate the latter without inherently amplifying the former. The Constitution also bars attempts “to control the flow of
ideas to the public” as the Supreme Court ruled in Lamont v. Postmaster General, a case explicitly about restrictions on
foreign propaganda.t Thus, a viewpoint neutrality standard would make it substantially more difficult for online
services to police against nefarious uses of their services by foreign actors.

There is no doubt that perfectly constitutional speech has the potential to cause harm. Yet, while online services under
the protection of Section 230 are imperfect guards against such harm, they have nearly infinite more power to cut off
such speech than Congress. Mandating viewpoint neutrality for private online services would substantially increase the
volume of the intertwined problems of harmful legal content and hostile foreign actors and leave Congress with few, if
any, legal mitigation options of similar effectivity.

Section 230 is not a policy unicorn

An attack routinely leveled at Section 230 is that no other industry enjoys similar protections from civil liability. This is
decidedly a canard that should be disregarded from the moment of utterance. While the federal government indeed does
not commonly wade into the domain of tort law, there are plenty of examples of Congress granting civil liability
immunity to various industries.

® Yoo, Christopher S., What’s In a Name?: Common Carriage, Social Media, and the First Amendment (October 4, 2023). U of Penn Law School,
Public Law Research Paper No. 23-35, Northwestern University Law Review Online, Vol. 118, Forthcoming, Available at
SSRN: https://ssrn.com/abstract=4610515 or http://dx.doi.org/10.2139/ssrn.4610515
6 Lamont v. Postmaster General, 381 U.S. 301 (1965)
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In May 2020, the Congressional Research Service (CRS) published a “Legal Sidebar” listing 13 different examples of
federal tort shields across various industries and sectors.” Examples include liability shields for biomaterials suppliers
to donors of food to charitable causes. The examples date back almost a half century all the way up to the Coronavirus
Aid, Relief, and Economic Security Act (CARES) Act of 2020.

Perhaps the closest parallel to Section 230 listed in the brief is The Protection of Lawful Commerce in Arms Act. Per
CRS:

“The Protection of Lawful Commerce in Arms Act (PLCAA) prohibits plaintiffs from filing certain tort
lawsuits against gun manufacturers or sellers based on the unlawful misuse of a firearm by the plaintiff or
another person.”®

The PLCAA places civil liability for the misuse of not only a lawful product, but something that enjoys explicit
constitutional protections (the Second Amendment), at the feet of the (mis)user, not the producer. Regardless of the
merits of such a policy, it is impossible to claim that anything about Section 230 is unique given the undeniable
similarities with the civil liability treatment of firearms.

Conclusion

While the online world is undoubtedly imperfect, Section 230 walks a tightrope of massively improving the average
user’s online experience, broadly applying to individuals and entities of all forms and sizes in the online ecosystem,
respecting property rights, and falling within the constraints of the First Amendment. Even minor shifts threaten one or
more of these criteria. Section 230 is best left alone while Congress pursues other avenues to improve the state of the
internet, such as enhanced resources for law enforcement and data security legislation.®

Sincerely,

ék He%ger

Executive Director

7 Lewis, Kevin M., “Federal Legislation Shielding Businesses and Individuals from Tort Liability: A Legal and Historical Overview,”
Congressional Research Service, May 8, 2020. https://crsreports.congress.gov/product/pdf/LSB/LSB10461
8 1bid.
® Mohr-Ramirez, Michael, “Bill of the Month: Invest in Child Safety Act,” Taxpayers Protection Alliance, January 31, 2024.
https://www.protectingtaxpayers.org/congress/bill-of-the-month-invest-in-child-safety-act/

Taxpayers Protection Alliance, 1101 14™ Street, NW., Suite 1120, Washington, D.C. 20005 (202) 930-1716

www.protectingtaxpayers.org



